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STATEMENT OF FACTS 

T h i s  is an a d d i t i o n a l  b r i e f  on  t h e  i s s u e  o f  t h e  competency 

o f  a c h i l d  w i t n e s s ,  Melissa D a v i s ,  e i g h t  y e a r s  o f  age .  In  t h i s  

a d d i t i o n a l  b r i e f ,  t h e  l e g a l  f i l e  w i l l  be d e s i g n a t e d  (L.F.) ; t h e  

t r a n s c r i p t  o f  t h e  t r i a l  p r o p e r  w i l l  be a b b r e v i a t e d  (T.)  and  

(Supp.T.) ; and t h e  t r a n s c r i p t  o f  t h e  competency h e a r i n g  

T h i s  i s s u e  was p r e s e r v e d  f o r  a p p e l l a t e  review i n  

d e f e n d a n t ' s  motion f o r  new t r i a l .  R e l e v a n t  p o r t i o n s  o f  t h e  new 

t r i a l  motion r e a d  a s  f o l l o w s :  

24. T h a t  t h e  Learned T r i a l  Cour t  e r r e d  
i n  p e r m i t t i n g  8 y e a r  o l d  w i t n e s s  Melissa 
Dav i s  to  t e s t i f y  i n  t h i s  c a u s e ,  i n  a d o p t i n g  
t h e  r u l i n g  o f  t h e  c o u r t  i n  a p r i o r  mis t r ia l  
a s  to competency, and i n  f i n d i n g  t h i s  c h i l d  
to  be competent ,  c r e d i b l e  w i t n e s s .  

(L.F. 42) . 



POINT RELIED ON 

THE TRIAL COURT ABUSED I T S  DISCRETION I N  DETERMINING THAT 

AN EIGHT-YEAR OLD CHILD WITNESS, MELISSA DAVIS, WAS COMPETENT 

TO TESTIFY AT TRIAL BECAUSE SAID CONCLUSION WAS IMPROPER AND 

PREJUDICIAL TO DEFENDANT I N  THAT DAVIS' MEMORY WAS INSUFFICIENT - 
TO RETAIN AN INDEPENDENT RECOLLECTION OF OBSERVATIONS MADE. 

H i l d r e t h  v .  K e y ,  3 4 1  S.W.2d 6 0 1  (Mo.App. S p f 1 d . D .  1 9 6 0 )  ; 

State  v. P a r t o n ,  4 8 7  S.W.2d 523 (Mo. 1 9 7 7 ) ;  

State v. R o b e r t s o n ,  4 8 0  S.W.2d 8 4 5  (Mo. 1 9 7 2 )  ; 

State v .  Y o u n g ,  4 7 7  S.W.2d 1 1 4  (Mo. 1 9 7 2 ) ;  

B e n j a m i n  v. B e n j a m i n ,  3 7 0  S.W.2d 6 3 9  (Mo.App. S.L.D. 1 9 6 3 )  . 



ARGUMENT -- 

THE TRIAL COURT ABUSED ITS DISCRETION I N  DETERMINING THAT 

AN EIGHT-YEAR OLD CHILD WITNESS, MELISSA DAVIS, WAS COMPETENT 

TO TESTIFY AT TRIAL BECAUSE SAID CONCLUSION WAS IMPROPER AND 

PREJUDICIAL TO DEFENDANT I N  THAT DAVIS' MEMORY WAS INSUFFICIENT 

TO RETAIN AN INDEPENDENT RECOLLECT ION OF OBSERVATIONS MADE. 

t h e  f i r s t  t r i a l ,  which ended i n  a mis t r i a l ,  t h e  t r i a l  

c o u r t  conducted a v o i r  d i r e  o f  M e l i s s a  Davis  (Comp.H.T. 1-10) .  

Its f i n d i n g s  were adop ted  by t h e  second t r i a l  c o u r t  (Supp.T. 

A f t e r  t h e  competency h e a r i n g ,  t h e  court asked t h e  

p r o s e c u t o r  and d e f e n s e  c o u n s e l  i f  t h e r e  were o t h e r  q u e s t i o n s  

t h a t  needed to  be a d d r e s s e d  b e f o r e  d e t e r m i n i n g  whether  Melissa 

Davis  was competent  t o  s t a n d  t r i a l .  The f o l l o w i n g  d i s c u s s i o n  

was h e l d  a t  t h e  bench: 

THE COURT: I ' v e  conducted t h e  
examina t ion  to  t h i s  p o i n t .  I f  you gentlemen 
have any s u g g e s t e d  q u e s t i o n s  t h a t  you wish  
to a s k ?  

[Defense Counsel]  : Judge ,  I t h i n k  you 
would need to  a s k  he r  why a l i e  is bad and 
t r u t h  is  good. I t h i n k  you need to a s k  he r  
i f  she  t h i n k s  any consequences  w i l l  f a l l  
upon h e r  i f  s h e  does  t e l l  a l i e .  Why s h e  
would be m o t i v a t e d  t o  t e l l  t h e  t r u t h .  

THE COURT: Anything e l s e ?  

[Defense Counse l ] :  I would a l so  
s u g g e s t  t h a t  w i t h  a l l  o f  t h e  social  h i s t o r y  



o f  t h e  c h i l d ,  t h e  p s y c h o l o g i c a l  and 
p s y c h i a t r i c  background and s t u d i e s  o f  t h e  
c h i l d ,  t h e  f a c t  t h a t  t h e r e  is a [ s i c ]  
v e r i f i e d  i n  t h e  r e c o r d s  some s u i c i d a l  
i n d i c a t i o n  and o t h e r  problems which t h e  
c h i l d  may have had which may o r  may n o t  be 
a t t a c h e d  t o  t h e  t rauma,  I t h i n k  a l l  o f  t h o s e  
t h i n g s  which  t h e  c o u r t  h a s  to c o n s i d e r .  

THE COURT: For p u r p o s e s  o f  t h i s  
h e a r i n g ?  

[Defense Counsel ]  : Yes, s i r .  

THE COURT: And how do you p ropose  t h a t  
I c o n s i d e r  t h o s e ,  o r  t h a t  I g e t  i n t o  t h o s e ?  

[Defense Counsel ] :  I t h i n k  you would 
need to  l o o k  to  s o u r c e s  i n  a d d i t i o n  to  t h e  
c h i l d .  

THE COURT: A l l  r i g h t .  In  o t h e r  words,  
y o u ' r e  n o t  s u g g e s t i n g  t h a t  I a s k  a series o f  
q u e s t i o n s  o f  t h i s  w i t n e s s  h e r e  i n  o r d e r  to 
d e l v e  i n t o  t h a t .  

[Defense  Counsel ]  : N o .  I suppose  none 
o f  u s  are  t r a i n e d  i n  t h a t  a r e a .  

THE COURT: I c e r t a i n l y  am n o t .  . . . 

. . . I b e l i e v e  t h a t  I ' v e  a sked  
s u f f i c i e n t  q u e s t i o n s  w i t h  r e g a r d  to  t h e  
w i t n e s s  h e r e ,  and I have asked q u e s t i o n s  
w i t h  r e g a r d  to  whether  o r  n o t  s h e  
u n d e r s t a n d s  t h e  o b l i g a t i o n  to  speak t h e  
t r u t h .  I b e l i e v e  t h a t  s h e  c l e a r l y  
u n d e r s t a n d s  t h a t  o b l i g a t i o n ,  is aware o f  
t h a t  o b l i g a t i o n  and is a t t e m p t i n g  to  speak 
t h e  t r u t h  i n  r e g a r d  to her  answers .  I have 
a l s o  covered  her  a b i l i t y  to  o b s e r v e  a t  t h e  
time o f  t h e  i n c i d e n t .  She was aware of  what  
went on a p p a r e n t l y .  She was able to  
d e s c r i b e  t h e  room i n  s h o r t  d e t a i l .  I d i d  
n o t  g e t  i n t o  g r e a t  d e t a i l  as  to who was 
t h e r e ;  t h a t  a man was p r e s e n t  and s h e  knew 
him. She has  memory t o  recal l  t h e  e v e n t s  as  - 
to where s h e  l i v e d ,  t h e  n a t u r e  o f  t h e  



r e s i d e n c e ,  where  s h e  l i v e d ,  h e r  mothe r ,  h e r  
sister and so f o r t h ;  where  s h e  went  
a f t e r w a r d s ,  t h a t  s h e  was t r e a t e d  by a d o c t o r  
named Tom A l k i r k .  I b e l i e v e ,  t h e r e f o r e ,  s h e  
h a s  memory s u f f i c i e n t  t o  r e t a i n  t h e  e v e n t s  
t h a t  s h e  e x p e r i e n c e d  back l a s t  y e a r  and  I 
b e l i e v e  i t ' s  q u i t e  o b v i o u s  t h a t  t h i s  w i t n e s s  
h a s  t h e  c a p a c i t y  t o  t r a n s l a t e  t h a t  memory 
i n t o  words and t h a t  s h e  h a s  done  so. I 
b e l i e v e  t h a t  s h e  c l e a r l y  comports and 
c o m p l i e s  w i t h  t h e  f o u r  e l e m e n t s  t h a t  are 
n e c e s s a r y  i n  d e t e r m i n i n g  t h e  competency o f  a 
w i t n e s s ,  p a r t i c u l a r y  under  [ H i l d r e t h  v. 
Key]. . . I t ' s  my r e s p o n s i b i l i t y  t o  make t h e  
d e t e r m i n a t i o n  and I b e l i e v e  t h a t  t h i s  
w i t n e s s  h e r e  is a competent  w i t n e s s  t o  
t e s t i f y .  

Under M i s s o u r i  law, an  accused  must  be p r o t e c t e d  from 

t e s t i m o n y  by a c h i l d  w i t n e s s  who may have l a c k e d  t h e  m e n t a l  

c a p a c i t y  to o b s e r v e  an e v e n t  and la ter  t r u t h f u l l y  re la te  w h a t ,  

i n  f a c t ,  was o b s e r v e d .  S t a t e  v. P a r t o n ,  487 S.W.2d 523, 525 

(Mo. 1 9 7 7 ) .  The e f f e c t  o f  S e c t i o n  491.060 (2)  , R.S.Mo., is to  

create a p resumpt ion  t h a t  a c h i l d  under t h e  a g e  o f  t e n  is n o t  

competent  to  t e s t i f y .  Benjamin v. Benjamin, 370 S.W.2d 639, 

642 (Mo-App. S.L.D. 1 9 6 3 ) .  S i m i l a r l y ,  a pe r son  o v e r  t e n  y e a r s  

o f  a g e  is presumed competent  t o  t e s t i f y .  - Id.  Both 

p r e s u m p t i o n s  are r e b u t t a b l e .  Sta te  v .  Younq, 477 S.W.2d 1 1 4 ,  

117  ( M o .  1 9 7 2 ) .  

The t a s k  o f  d e t e r m i n i n g  t h e  competency o f  a pe r son  o f  

t e n d e r  y e a r s  is l e f t  t o  t h e  sound d i s c r e t i o n  o f  t h e  t r i a l  

c o u r t .  - Id.  The c o u r t  must  e s t a b l i s h  t h e  c h i l d ' s :  

(1) ' p r e s e n t  u n d e r s t a n d i n g  o f  or 
i n t e l l i g e n c e  to  u n d e r s t a n d ,  an  o b l i g a t i o n  to  
speak  t h e  t r u t h 1 ;  



(2 )  ' m e n t a l  c a p a c i t y  a t  t h e  time o f  t h e  
o c c u r r e n c e  i n  q u e s t i o n s  t r u l y  to  o b s e r v e  and 
t o  r e g i s t e r  such  o c c u r r e n c e ' ;  

(3)  'memory s u f f i c i e n t  to  r e t a i n  a n  
independen t  r e c o l l e c t i o n  o f  t h e  o b s e r v a t i o n s  
made' ; and 

(4)  ' c a p a c i t y  t r u l y  t o  t r a n s l a t e  i n t o  words 
t h e  memory o f  s u c h  o b s e r v a t i o n s .  ' 

S t a t e  v. Rober t son ,  480 S.W.2d 845, 846-47 (Mo. 1 9 7 2 ) .  The 

burden o f  p r o v i n g  c a p a c i t y  and competency o f  any s u c h  w i t n e s s  

rests  upon t h e  p a r t y  o f f e r i n g  t h e  w i t n e s s .  Id. The Rober tson  

tes t  is a p p l i e d  to  t h e  i n s t a n t  case. 

F i r s t ,  d e f e n d a n t  d o e s  n o t  c h a l l e n g e  t h e  t r i a l  c o u r t ' s  

f i n d i n g  as  t o  t h e  f i r s t  e l ement  under  Rober t son ,  c o n c e r n i n g  

Dav i s '  u n d e r s t a n d i n g  o f  or i n t e l l i g e n c e  to  comprehend, on 

i n s t r u c t i o n ,  an o b l i g a t i o n  to  speak  t h e  t r u t h .  Second,  

d e f e n d a n t  does  n o t  q u e s t i o n  t h e  c o u r t ' s  c o n c l u s i o n  on t h e  

second e l e m e n t ,  t h e  w i t n e s s '  m e n t a l  c a p a c i t y  a t  t h e  time o f  t h e  

o c c u r r e n c e  t r u l y  to  o b s e r v e  and to unders t and  t h e  e v e n t .  

T h i r d ,  n e i t h e r  does  d e f e n d a n t  c h a l l e n g e  t h e  t r i a l  c o u r t ' s  

b e l i e f ,  on t h e  f o u r t h  e l e m e n t ,  t h a t  Davis  had t h e  c a p a c i t y  t o  

t r a n s l a t e  i n t o  words t h e  memory o f  s u c h  o b s e r v a t i o n .  

Defendant  d o e s ,  however,  q u e s t i o n  t h e  lower c o u r t ' s  

c o n c l u s i o n  as  t o  t h e  t h i r d  e l e m e n t ,  i n  t h a t  Dav i s1  memory was 

i n s u f f i c i e n t  to  r e t a i n  an independent_ r e c o l l e c t i o n  o f  t h e  

o b s e r v a t i o n s  made: 

. . . ' ( t ) h i n g s  are  t o l d  t o  p e r s o n s ,  t ill  
t h e y  v e r i l y  b e l i e v e  t h a t  t h e y  w i t n e s s e d  
them; and we r e p e a t  e v e n t s  u n t i l  we are 
r e a d y  to  swear i n  t h e  u tmost  s i n c e r i t y ,  t h a t  



we are s p e c t a t o r s  o f  t h e i r  o c c u r r e n c e . '  A 
f o r t i o r i ,  ( t ) h e  f o r c e  o f  s u g g e s t i o n ,  a l w a y s  
s t r o n g ,  is p a r t i c u l a r l y  p o t e n t  w i t h  t h e  
i m p r e s s i o n a b l e  and p l a s t i c  mind o f  
c h i l d h o o d '  ; a n d ,  ' w i t h o u t  i n t e n d i n g  a n y  such  
r e s u l t ,  t h e  r e p e t i t i o n  o f  supposed  f a c t s  i n  
t h e  p r e s e n c e  o f  a c h i l d  o f t e n  creates a - 
m e n t a l  i m p r e s s i o n  or c o n c e p t i o n  t h a t  h a s  n o  
o b j e c t i v e  r e a l i t y  i n  any a c t u a l l y  e x i s t i n q  
f a c t .  ' 

H i l d r e t h  v. Key, 341 S.W.2d 601,  610 (Mo.App. Spf1d.D. 1960)  

( C i t a t i o n s  o m i t t e d )  (Emphasis  s u p p l i e d )  . The a b s e n c e  o f  

independen t  r e c o l l e c t i o n  p r e s e n t s  a s p e c i a l  problem w i t h  

c h i l d r e n  w i t n e s s e s :  

' I n  c h i l d r e n  o f  t e n d e r  a g e  n o  r e a s o n a b l e  
p e r s o n  would e x p e c t  a comple te  power o f  
d i s c r i m i n a t i n g  between h i s  means and s o u r c e s  
o f  knowledge; and more or less undes igned 
c o l o r i n g  and  m i s c o l o r a t i o n  is almost 
i n e v i t a b l e .  ' Thus ,  w i t h  r e s p e c t  t o  t h e  
t h i r d  e l e m e n t  i n  t h e  quo ted  tes t  o f  
competency,  it becomes e m i n e n t l y  proper, 
f a c t  n e c e s s a r y ,  t o  a s c e r t a i n  whether  t h e  
c h i l d  h a s  a n  i n d e p e n d e n t  r e c o l l e c t i o n  of 

i n  - 
t h e  - 

a p p r o p r i a t e l y  may be. 

Id .  (Emphasis s u p p l i e d )  . - 
I n  t h e  i n s t a n t  case t h e  f i r s t  t r i a l  c o u r t  d i d  n o t  q u e s t i o n  

Melissa Dav i s ,  a g e  e i g h t ,  to  d e t e r m i n e  whether  he r  r e c o l l e c t i o n  

o f  t h e  e v e n t  was i n d e p e n d e n t .  A t  t h e  competency h e a r i n g ,  where 

i d e n t i t y  was t h e  key i s s u e ,  t h e  c o u r t  a d m i t t e d  t h a t  i t  " d i d  n o t  

g e t  i n t o  g r e a t  d e t a i l  as  to who was t h e r e ;  t h a t  a man was 

p r e s e n t  and s h e  knew him." (Comp.H.T. 1 2 ) .  The t r a g i c  e v e n t  

o c c u r r e d  a y e a r  and o n e - h a l f  p r i o r  to  t h e  d a t e  o f  th'e h e a r i n g .  

Under H i l d r e t h  t h e  l o n g e r  t h e  time between t h e  o c c u r r e n c e  and 



t r i a l  " t h e  more e x t e n s i v e  and t h e  more p e n e t r a t i n g  t h e i r  

j u d i c i a l  i n q u i r y . "  3 4 1  S.W.2d a t  610. T h e r e  was c r e d i b l e  

e v i d e n c e  n e g a t i n g  d e f e n d a n t ' s  r e s p o n s i b i l i t y  which o b v i o u s l y  

c r e a t e d  r e a s o n a b l e  d o u b t  s i n c e  t h e  f i r s t  j u r y  was u n a b l e  to 

r e a c h  a v e r d i c t  (T. 2) . 
A t  t h e  second t r i a l ,  t h e  c o u r t  f a i l e d  to  examine D a v i s  a t  

a l l  to d e t e r m i n e  whe the r  s h e  was competent  t o  t e s t i f y .  I f  

t h e r e  had been any c o r r o b o r a t i n g  i d e n t i f i c a t i o n  t e s t i m o n y ,  t h e  

c o u r t ' s  f a i l u r e  to e x p l o r e  t h e  i n d p e n d e n t n e s s  o f  Davis '  

t e s t i m o n y  may n o t  have been so s e r i o u s l y  p r e j u d i c i a l .  On t h e  

c o n t r a r y ,  ~ a v i s  was t h e  o n l y  e y e w i t n e s s  (he r  younger s i s t e r ,  

Renee Tate , a g e  f o u r ,  was incompe ten t  t o  t e s t i f y )  . Davi s' 

t e s t i m o n y  was t h e  sole e v i d e n c e  t h a t  l i n k e d  d e f e n d a n t  t o  t h e  

cr ime . 
T h i s  is c e r t a i n l y  n o t  a case i n v o l v i n g  overwhelming 

e v i d e n c e  a g a i n s t  t h e  accused .  A s  p o i n t e d  o u t  i n  d e f e n d a n t ' s  

i n i t i a l  b r i e f ,  even a t  t h e  second t r i a l ,  where Davis '  

w e l l - r e h e a r s e d  memory was "much c l e a r e r " ,  t h e  j u r y  d e l i b e r a t e d  

more than  s i x  h o u r s  b e f o r e  r e t u r n i n g  a v e r d i c t  o f  g u i l t y  o f  a 

lesser homicide (T. 962-64). Because n e i t h e r  t h e  f i r s t  t r i a l  

c o u r t  nor  t h e  second t r i a l  c o u r t  a d e q u a t e l y  e x p l o r e d  Davis1  

memory to d e t e r m i n e  whe the r  it was s u f f i c i e n t  to  r e t a i n  an  

independen t  r e c o l l e c t i o n  o f  o b s e r v a t i o n s  made, a new t r i a l  is  

r e q u i r e d .  



CONCLUSION 

The t r i a l  c o u r t 1 s  a c t i o n  den ied  d e f e n d a n t  h i s  r i g h t  to a 

f a i r  t r i a l .  The t r i a l  c o u r t ,  by f a i l i n g  to  a d e q u a t e l y  e x p l o r e  

t h e  c h i l d  w i t n e s s 1  a b i l i t y  t o  i n d e p e n d e n t l y  recollect t h e  

e v e n t ,  d e n i e d  d e f e n d a n t  h i s  r i g h t  t o  a  f a i r  t r i a l .  

WHEREFORE, d e f e n d a n t  r e s p e c t f u l l y  p r a y s  t h i s  Honorable 

Cour t  t o  set  a s i d e  and ho ld  f o r  naught  t h e  f i n d i n g  and v e r d i c t  

o f  t h e  j u r y  and g r a n t  a  d i r e c t e d  v e r d i c t  o f  a c q u i t t a l ,  o r  i n  

t h e  a l t e r n a t i v e ,  a new t r i a l  o r  such o t h e r  r e l i e f  a s  may be 

a p p r o p r i a t e .  

R e s p e c t f u l l y  s u b m i t t e d ,  
-h 

w t o r n e y - a t - ~ a w  
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I N D E X  



i SrPITEMENT OF FACIS 

Respondent adopts his  Statement of Facts as set  forth in his original br ief .  

Additional facts pertinent t o  this issue w i l l  be m r e  fully developed mder the 

Ar-t portion, as needed. 

For the purposes of t h i s  brief,  the following abbreviations w i l l  be used: 

"L.F." designates legal f i l e ;  "C.H. " designates the canpetency hearing and trial 

testimmy of Melissa Davis held during the f i r s t  trial ; ' W. " designates the 

transcript of the second t r i a l .  



POINT mIED - ON 

THE TRIAL COUliT C(XMTED NO ERROR, PTAIN OR OTHERWISE, I N  FINDING EIm-YFAR. 

OLD MELISSA MVIS TO 'JJBTDY BECAUSE ?HE RECORD !XFPOWTS SHE HAD MEPDRY 

SUFFI.Cm TO RETAIN AN INDEPENDENT RECOTUCITa OF OBSERVATIONS FIE IN THAT 

S H E m A B L E m n A S T O m m I A R L Y m I N H E R ~ A M )  

D ~ ~ T E D  HER ABILITY TO TESTIFY AS TO PRESENT AND PAST F m .  FURTHER, ?HE 

SECOND TRUVl JUDGE PROPEJXLY MERCISED HIS DIsCREXION IN ADOPTING THE FLRST COURT'S 

FINDING AS TO MELISSA'S CCMPEXNCY BECAUSE NO l?tREER IHQUlXY W NE(=ESSAKY IN 'I'HAT 

THE C- HEARING HAD BEEN HELD IESS 'IHAN T W  MC)m BEFORE THE SECOND TRIAL 

BEGAN. 

Hildreth vs . Key, 341 S .W. 2d 601 (W.App. , Spr .D. 1960) ; 

S t a t e  vs. Hastings, 477 S. W. 2d 108 (Mo. 1972) ; 

S t a t e  vs. b c k ,  625 S.W. 2d 631 (W.App. , E.D. 1981) ; 

Sta t e  vs . Brooksh i re ,  353 S .W. 2d 681 (Mo. 1962) ; 

S t a t e  vs. Lewis, 637 S.W. 2d 93 @D.App. , E.D. 1982) ; 

S t a t e  vs. Gadberry, 638 S.W. 2d 312 (Mo.App. , E.D. 1982) ; 

S t a t e  vs. Smith, 641 S.W. 2d 463 (Mo.App. , E.D. 1982) ; 

Sta t e  vs. Grady, 649 S .W. 2d 240 (Mo.App. , E.D. 1983). 



Y E A R ( W > M E L I S S A D A V I S ~ T O ~ ~ T H E R E C O R D S W P O R T S S H E H A D  

M M R Y  SUFFIClENT TO REINN AN INDEPENDENT -ON O F  OB!SERVATIONS MADE IN 

T H A T S H E W A B U T O T E S T l F Y A S T O ~ P E C U L I A R L Y ~ ~ K N ( I W L E D C ; E A N D  

D ~ N S I B A T E D ~ A B I L I ' I Y T O T E S T I F Y A S T O P R E S F N P A N D P P S T F ~ .  FWllER, ME 

SECOND TRIAL J U E E  -Y EXERCISED H I S  DISCEEITON I N  ADOPTING THE FIRST COURT'S 

FINDING AS TO MELISSA'S BE- NO l?WHDX INQUIRY WAS NECESSARY I N  

~ T H E c ~ C Y H E A R I N G H A D B m H E U ) m S m m ~ B E F O R E T H E S E C O N D  

TRIAL4 BEGAN. 

In his  supplematal point, appellant's claim of error surrounds the issue 

of finding e ia t -year  old witness and victim, Melissa Davis, competent to test ify.  

The original trial court lrade tk finding after  holding a carpetency hearing. 

The pertinent facts about Melissa are as follows: On the date of the c r h s ,  

Melissa was seven years six mnths old. A t  the time of the competency hearing and 

first trial testinmy, Melissa was eight years ten mths old. The s e d  t r i a l  

was held less than b m  -ths later ,  approdmtely eight days before Melissa's 

ninth birthday. 

Appellant f i r s t  claim the original trial court erroneously found the child 

t o  be competent based on the allegation that the trial judge did not sufficiently 

examine the child as to  her 'iridepende.nt recollection of what she obsenred (App. 

Br .  a t  6). Appellant seem t o  make the further claim that the second trial court 

erred in adopt* the f i r s t  court's ruling as to  c~npetency (App.Br . a t  8). 

Before addressing the merits of appellant's claim, respondent argues that 

this  issue has not been preserved for review. A t  the f i r s t  t r i a l ,  after the 

judge c q l e t e d  e x a m h h g  the child, the court asked if either side had any 

suggested questions that they wanted him to  ask (C. H. 10). Defense counsel stated 



that he f e l t  the judge should inquire whether she knew why a l i e  was bad and 

truth was good and whether she thought any consequences would f a l l  if she did 

t e l l  a l i e  (C. H. 10). Defense counsel also suggested questions concerning the 

child's psychological backgrmd which he and the court agreed were not properly 

asked of this child (C. H. 10-11) . When the court asked if there WE mything 

else,  both parties said no (C.H. 11-12). Ihe court then nude its ruling (C.H. 12- 

13). A short discussion was held mcerning psychological background infomation 

(C.H. 13-14). The court then stated it had mde its determination (C.H. 14). 

'Ihe defense counsel said "Okay" (C.H. 14). The s ta te  then h d i a t e l y  started 

with its direct exandnation of Melissa (C.H. 14). Defense counsel did not object. 

Just prior to  conducting vuir dire during second trial, the second judge 

adopted the prior ruling on Melissa's campetency ('k. 5). A t  the sam t h ,  

the judge accepted the prior findings as to  the testimxly of a psychologist 

concerning the observation, recall ,  etc. , of any witness (Tr . 5) . Defense counsel 

interrupted and clarified th is  went t o  Elizabeth h f t u s  and Howard T i m  (Tr. 5). 

The judge said yes (Tr. 5). The court subsequently stated it also adopted the 

prior ruling on appellant's prior persistent and dangerous offender status 

. 6 Defense counsel then stated, "for the record, as  to each of those 

three armounc-ts by the court, I would object so that the record would show 

the objection" (Tr . 6) . The s ta te  then asked, "You are not saying that Judge 

Gallagher didn' t find that, though, are you?" (Tr . 6) . Defense counsel said 

no (Tr . 6) . Then, a t  trial, appellant made no objection when the witness in 

question was called t o  tes t i fy  nor a t  any time during ,her examination (Tr. 314- 

389) . In his motion for new trial, appellant then makes the objection that the 

trial court erred in permitting this witness t o  testify, i n  adopting the prior 

ruling as t o  her cccnpetency and in finding the child t o  be competent and credible 

(L.F. 42). 



Based on theses facts, this issue has not been preserved for several 

r e a m .  First ,  appellant waived his objection t o  the child's q e t e n c y  to  

t es t i fy  by not voicing his objection at the tine the witness begw t o  test ify,  
. . .  

at either trial. 'State -- 'vs. 'Hastings, 477 S.W.2d 108, 111 &. 1972). S e d ,  

a point i n  a mtion for new trial and in appellant's brief mst be based on 

objections ma& and the reasons assipped at the time the error occurs. State 

vs. - Brdokshire, 353 S .W. 2d 681, 688 &. 1962) ; -- State vs. M s ,  - 637 S.W. 2d 93, 

97 @lo. App. , E.D. 1982) . The obj ection wt be specific and give the valid 

reasons so that the court may have the oppartunity t o  rule on it. -- State vs. 

Gadberry, 638 S.W. 2d 312, 313 (Pb.App. , E.D. 1982). 

Wder these principles of law, appellant's issue is. not preserved. I f  

there is any basis i n  the record of the competency hearing that appellant made 

a specific objection, which respandent maintains he did not, it could only be t o  

the elemnts of truthfulness (C.H. 10) . On appeal, appellant is enp1oyb-g a 

different theory. Appellant sets  forth the foln e l m t s  a trial court mst find 

in ruling on a child's cqxtency.  Briefly, these are: 1) present understanding 

of o r  intelligence t o  understand, an obligation t o  speak the truth; 2) mtal 

capacity at the time of the occurrence t o  observe and register such occurrence; 

3) mem~ry sufficient t o  retain an independent recollection of the observations 

made; and 4) capacity t o  translate into words the mmry  of such observations. 

Hildreth -- vs . Keith, 341 S . W. 2d 601, 609 (Bb .@. , Spr . D. 1960) . On appeal, ap- 

pellant concedes the sufficiency of the questioning as t o  the elenmt of truth 

(App . B r  . at 6) . He limits his challenge t o  the sufficiency of the questioning as 

t o  the child's independent recollection. This &s&s a different theory and, 

therefore, presents nothing which may properly be reviewed. -- State vs . Lewis, - supra 

at 984. But, the second reason appellant has presemd nothing un&r the above- 

stated principles of law is because of the general objection that the second trial 



t o  the court's adoptian of the prior ruling (Tr. 6). No reasons were given, 

either at trial or in his motion for new trial, as t o  why he objected. Indeed, 

it is not unti l  one works through the rationale of appellant's argunent that a 

reason i s  presented. lhat reasan seems to  be that the cited case l a w  states 

it is proper and necessary t o  ascertain whether a child has indepedent recollec- 

t ims and the longer the interval between the occurrence and the trial, the mre 

extensive and penetrating the judicial inquiry should be (App. Br.  a t  7, citing 

Hildreth vs. Keith, supra at 610) . Appellant states the second trial canrt ' s -- 
failure to  examine Fklissa was seriously prejudicial because the child's testimony 

was the sole evidence which linked appellant t o  the c r h  (Tr. 8). Not only do 

these facts i l lustrate that m e l y  a general objection was 'made, but they i l lus t ra te  

that the reason alleged as  error is  fully clependent upon the di£ferent theory, 

that is, insufficient questioning concerning Melis sa' s independent recollection. 

For these reasons, appellant's point has not been preserved and should not be 

reviewed. Hildreth vs. Key, supra a t  613; State vs . Hastings , supra a t  111. - -- 
Howwer, regardless of the standard of review, appellant's point M U S ~  

f a i l  because the record reflects that there was a basis for finding the 

particular element appellant is now challenging. me finding of cqe tency  is 

a matter within the trial court's discretion and w i l l  be overturned only upon a 

shcwing of clear abuse of that discretion. ' State vs . M t h ,  641 S . W. 2d 463, 466 -- - 
(Eb .App. , E. D. 1982) . Not only does review entail examining the preliminary 

hearing, but examining the trial testimxly also. State vs . Grady , 649 S.W. 2d 240, -- 
243 (b .App., E.D. 1983). Before briefly reviewing this t e s t b y ,  respondent 

reminds the court that, due to  the fact that sexual offenses m r e  ccBrmitted upon 

this child, in addition t o  finding the bloody body of her mother, she was testifying 

"about a subject that naturally leaves an impression upon [her] memrry of a much 

m r e  lasting character than i f  it were sawthing that [she]  rely saw or observed. " 

Hildreth vs. Key, supra a t  611-612. - 



A t  the competency hearing, Melissa was asked her name, age, where she 

currently lived, w i t h  b, and where she vent to  school (C.H. 1-2) . She was 

also asked what grade she was in, her subjects and her teacher's name (C.H. 2). 

She was asked about telling the truth (C.H. 2-3). She ramhered the street 

where she lived the previous year, w b  lived there and what school she attended 

there (C. H. 4) . She ramhered &ere everyone slept in the house and about 

various other rooms (C.H. 6). She ramhered where she was when she got hurt 

and gave some details as to  the man who hurt her and her sister (C.H. 7). She 

also gave details as to  her attanpt to  hide (C. H. 8) . She remembered the rum 

of the hospital where she went and the doctor's f i r s t  (C.H. 8). She was 

also able to  relate the details of her contacts w i t h  the police after the 

incident (C.H. 9). 

Based on these responses, the t r i a l  court found the child competent under 

the four elanents of Hildreth (C. H. 12-13) . This questioning was even m e  

extensive as that apparently conducted in  -- State vs. Lr>cke, - 625 S.W. 2d 631, 632- 

633 (b . App. , E. D. 1981) , where the child witnesses were found to be competent. 

&lissals trial testimxry is replete w i t h  factual details. For q l e ,  

a t  the f i r s t  trial, Melissa explained how she found her mther' s body (C.H. 16) , 

described a park across fram appellant' s hause (C .H. 17-18) , her description of 

the sexual assault and the stab munds she received (C. H. 20-21). This transcript 

contains numerous other details requiring an independent recollection. A t  the 

second trial, which was held less than tm months after this original testinrmy, 

Melissa testified as to  these same matters (Tr . 317-321, 325) . Again, her 

testimmy a t  the secmd trial is ,replete with m r o u s  other details requiring 

an independent recollecticm. 

Melissa's ability to  describe these matters clearly illustrates she had the 

m r y  sufficient to  retain an independent recollection. Hawever, appellant 



seems t o  argue that it is not the m r y  which he challenges, but that a showing 

was not made that she independently recalled these details. The answer t o  th i s  

i s  in the fact  that Melissa's clear explanation of the events a t  the time of 

the c r i m  were observed solely by Melissa and her four-year old sister. Unless 

appellant suggests her yuunger sister was advising her what happened, there was 

no one else present wt.lo could have told her these details. 

Appellant amplains of the fact  that the second judge did not independently 

question Pklissa. The adoption of the prior ruling as t o  her competency was 

made less than two nrxlths af ter  the f i r s t  judge found Melissa t o  be c a p t e n t .  

The transcript of the q t e n c y  hearing and t e s t h y  which ccmtained the previous 

ruling had t o  be before the second judge. It is entirely reasonable for the judge 

t o  decide there would be no point in r e d i n g  the child given the short time 

span since her original examination. A s  such, respondent asserts this was a 

proper exercise of his discretian. 

When the details t o  which Melissa test if ied is carpled by the gravity of 

the events in which kklissa was involved, the record fully supports the finding 

that she was competent t o  testify. Therefore, appellant' s point should be denied. 



For the foregoing reasons respandent request that appellant's conviction 

Respectfully suhnitted, 

w I u I A M  L. WEBSJml 
*Attorney General 

Assistant Attorney General 
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Post Office Box 899 
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